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Arising out of Order-In-Original No.02/ADC/2015/DSN__Dated: 14-05-2015
issued by: Additional Commissioner.,Central Excise (Div-V), Ahmedabad-I1

g ydiererat/uTaard! @ e T Ul (Name & Address of the Appellant/Respondent)

M/s India Electricals & Engineering Company
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way: )

R LG T GAQETOT e

Revision application to Government of India:
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A revision application fies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) 'aﬁmaﬁraﬁ%mﬁaﬁaﬁmﬁ@ﬁﬁmmmmmﬁﬁmﬁﬁm
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" In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in @
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under S@C’IE}%;W

e

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified uhder

" Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which’

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 0I0 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan évidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, wnder Major Head of Account.
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The revision applicatién shall be accompanied by a fee of Rs.200/- where the amount
involved is- Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mw,wuwwwwmmw%uﬁsm:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

(@)

(b)

)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies o -
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the.speéiél bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gack
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the ‘west regional bench of Customs, Excise & Service Tax Appellate Tribunal'

(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

gﬁaﬁ?ﬁa’fﬁamﬂ?ﬁaﬁﬁﬁwwmﬁmﬁaﬁmﬁemanaﬁﬁaﬁmm?s‘eﬁmm,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

wmﬁ#waﬂa&r%qﬁfmmﬁmﬁaﬁaﬁmaw.mmﬁmﬁaaa’rﬂ%rm
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in view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL

Subject appeals are filed by M/s. India Electricals & Engineering Company,
10, Kothari Estate, Dudheshwar Road, Ahmedabad and Shri lgbalbhai I.
Mansuri, (hereinafter referred to as "the appellants] against Order in Original
No0.02/ADC/2015/DSN [hereinafter referred to as ‘the impugned order) passed by the
Additional Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as ‘the
adjudicating authority’). They are eaged i the manufacturer of Submersible Pumps falling under
Chapter 84 of Central Excise Tariff Act,1985 (hereinafter aleo referred to as CETA,
1985'). They also avails Cenvat Credit as provided under the Cenvat Credit Rules,

2004.

2. Brief facts of the case is, during the course of audit by the department
it was observed that , M/s. Sabar Enterprises was a marketing agency of M/s.
India Electricals & Engineering Co and the goods manufactured by the
appellants were sold through them. The partners were brothers and relatives
and some of them were common in both the firms which make them related
concerns. They had paid duty at the rate of 110% as M/s. Sabar Enterprises was
related persons of the appellant. From the invoices issued by both the firms for
submers1b1e pumps having specific serial number, it was observed that, the
price at which M/s. Sabar Enterprises sold the pumps to their dealers were
higher than the 110% value plus duty paid. Shri lmran S. Mansuri, Managing
Partner of M/s India Electrical & Engineering Company 26344 stated
that M/s India Electrical & Engineering Company were a partnership firm and
were manufacturing & clearing SubmersiblePumps; that they were 5 partners
in the company. That M/s Sabar Enterprises were also a partnershlp firm.
that smce the partners were common in both the firms, their manufacturing
firm Were covered under the definition of a related person under the Central
Excise Rule & Provisions; that therefore they paid the Central Excise duty on
the amount of 110% of the cost of production of manufacture of submersible
pumps i.e. transaction cost/factory sale price of the submersible pumps
taking a stand that both were related persons. Further M/s Sabar Enterprises
had sold the said goods to their dealers/buyers at higher than the 1 10% value. As
the appellant had paid the duty on 110% of the cost of production i.e. transaction
cost/factory sale price of the submersible pumps and not paid the duty on
higher than the 110% value, therefore Rule 9 of the Central Excise Valuation
Rules, 2000 was very much applicable in their case and hence they had to pay
central Excise duty on the price at which their related person (marketing
agency) i.e. M/s ‘Sabar Enterprises sold the goods to unrelated dealers/buyers.
Thus, from the above said facts, it appeared that the said assessee had
contravened the prov131ons of sub clauses (ii), (iii) and (iv) of clause (b) of
subsection (3) of Section 4 of the Central Excise Act, 1944 read with Rule 9 of

the Central Excise Valuation (Determination of price of Excisable goods) Rules,

2000, Under valuation was worked out to Rs. 6,51,56,739/- and the differential /




-S- E.I}I_ZO;.VZ[84]40&41/AHD-II/Appea1—II/15-16

duty payable worked out to Rs.35,52,491 /- Tt furfher agpeared that the said
assessee did not disclose the fact that they had not paid the Central Excise
duty on the amount on which their related person M/s. Sabar Enterprises sold the
goods to their dealers/buyers at any point of time, to the department and the
said facts had come to knowledge of only during the course of Audit.
Therefore, the Central Excise duty of Rs.35,52,491/- for the period April
2008 to July 2013 ,was to be recovered from them under proviso to
Section 11A(1)/ section 11 A(5) of Central Excise Act, 1944 along with
interest as applicable and liable for penaltyunderSectionl 1AC/11AC (1) (a) of

the Central Excise Act, 1944.SCNwas issued and vide above order same was
confirmed with interest and penalty on the firm and on Shri lgbalbhai L.

Mansuri, Partner of M/s. Sabar Enterprises.

3. Being aggrieved with the said impugned order the appellants preferred appeals on

w the following main grounds.

- O

period on the basis of transaction value. that their action of paying duty on 110%

That the firms are not related and assessment was to be done during the disputed

of the cost of production was an error on their part in view of a misconception about
the scheme of valuation of excisable goods and the same should not be held against
them and the salehaving been made to an independent buyer, and price being
the sole consideration for sale, the valuation should be accepted. In support of this
contention, the case of M /s Union Carbide Indja Ltd reported at 1986 (24) ELT 169
(SC) is cited.

that their clearances do qualify for assessment in terms of Section 4(1) of the Act
by adopting the transaction value, as all the conditions for considering said value are
fulfilled; that the Show Cause Notices allege assessce and the buyer to be related
() persons in terms of Section 4(3)(b) of the Act and each of the four sub clauées in said
chause (b) refer to different situations; the valuation prescribed in rule 9 can be
determined only when interconnected undertakings were related in terms of the sub
clauses (ii), (iii) or (iv) of clause {b) of Section 4(3) of the Act. Further, mutuality of interest
is the pre-condition for considering the assessee and the buyer as related persons
under Section 4 of the CEA 1944. They cited the Circular No. 354/81/ 2000-TRU
dated 30.06.2000, issued by CBEC.

That rule 8 of the Valuation Rules prescribing 110% of the cost of final

products is not relevant to their case because there is no further

production done on the final products cleared by them.

On the issue of limitation, the appellant has argued that since M/s Sabar
Enterprises is not their related concern, there is no non-disclosure of the selling price of
the said buyer; that since payment of duty on 110% of the cost of production was
disclosed in their periodical returns, depgrtment Officers were aware of their manner and
method of assessment and therefore, the charge of suppression of facts is not

sustainable. They cited the case laws 1. Padmini Products, at 1989 (43) ELT 195 (SC) 2. B
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Chemphar Drugs and Liniments, reported at 1989 (40) ELT 276 (SC), 3. Continental
Foundation jt venture Vs CCE, Chandigarh, at 2007 (216) ELT 177 4. Jaiprakash
Industries Ltd at 2002 (146) ELT 481 (SC)

The appellant has denied penalty as illegal. The personal penalty under rule 26
of Central Excise Rules, 2002, on Shri Imran S Mansuri, partner in the assessee
firm, is also contested as not sustainable. The following case laws were cited in this
regard.l. Jaiprakash Motwani, reported at 2010 (258) ELT 204 (Guj) 2. Mahendra
Kumar Kapadia at 2010 (260) ELT 51 (Guj) 3.Mohammed Farrookh Mohammed Ghani;
at 2010 (259) ELT 179 [Guj] 4.Jupiter Exports at 2007 (213) ELT 64 1{Bom)

M/s Sabar Enterprises and Shri Igbalbhai I. Mansuri, Pér’gner, have contested
the penalty by stating that there is no duty evasion by the assessee firm and so,

there cannot be the question of supporting any duty evasion.

4, Personal hearing in the matter was held on 03.5.2016, wherein Smt. Shilpa P.

Dave Advocate, appeared on behalf of the appellants and reiterated the GOA
submissions. They have filed additional submissions. I have carefully gone through the
records of the case as well as the written submissions filed. I find that, these
proceedings have been initiated following an audit observation regarding the
assessee clearing their final products almost exclusively to one M/s Sabar
Enterprises, and both these partnership.firms, i.e the assessee and M/s Sabar
Enterprises, consisting of some common partners, and all partners of both firms being
brothers or relatives. The Show Cause Notices charge the asseséee firm as being related

to the marketing firm in the manner shown in clause {(b) of sub section (3) of Section

4 of the Central Excise Act, 1944, warranting assessment to be done in terms of rule 9

of the Valuation Rules, instead of assessing on value as 110'% of the cost price, adopted
by the assessee. I find that, As per Section 4. Valuation of excisable goods for

purposes of charging of duty of excise.

(1)
(a)

(b)

(2) -=mmmmmmmmmmmm e

{3) For the purpose of this section,-

(a) --

(b) persons shall be deemed to be "related” if -

0 |

(ii) they are relatives;

(iif) -émongst them the buyer is a relative and a distributor of the

assessee, or a sub-distributor of such distributor; or
(iv) they are so associated that they have

interest, directly or indirectly, in the business of each other.

Further, as per Rule 9 of the Central Excise Valuation (Determination - -

of Price of Excisable Goods) Rules, 2000.
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" When the assessee soO arranges that the excisable goods
arenot sold by an assessee except to or through a personwho is related in the manner specified in either of sub-
clauses (ii), (iii) or (iv) of clause (b) of sub-section (3) of section 4 of the
Act, the value of the goods shall be the normal transaction value at
which these are sold by the related person at the ;cime of removal, to
buyers (not being related person), or where such goods are not sold
to such buyers, tobuyers (being related person),who sellé such goods in

retail...”

5. I find that, In the present case, the aspect of having common partners and family
members in the two firms and entire clearances made for home consumption to M/s
Sabar Enterprises were the two factors responsible for the method of assessment
resorted to by the assessee, on their own. However, the transactions being with a
related person, the assessment adopted by them was not proper. I find the Show
Cause Notices do mention the assessee and M/s Sabar Enterprises to be "related
persons” in terms of Section 4(3)(b) of Central Excise Act, 1944. Since the two

partnership firms have three common partners, a fact admitted by the assessee, they

are "interconnected undertakings" in terms of the explanation given in Section 4(3)(b) of

the Act. They do not cease to be winter-connected undertakings' only for the reason of
not being mentioned so, separately in the notices.
6. I find That, clearances in question do not qualify for as_sessment under
Section 4(1)(a) of the as transaction value is prima facie ruled out as the sales have
been made to related persons. With reference to the contention that for being
considered as related, the firms should also have interest, directly or indirectly, in
the business of each other, I find that such interest can be tangible or intangible.
The concept of related person itself points to a merger of interests of the
manufacturer and the buyer. In this particular case, from the information
.3ubmitted, the appellant firm has a total of five partners out of which three are
{ tommon for both the assessee and M/s Sabar Enterprises. M/s Sabar
Enterprises has a total of six partners. It appears that all of the eight persons
who are partners in both these firms qualify for being called a relative of other, as
defined in Section 6 (Schedule 1A), of the erstwhile Companies Act, 1956.
7. I find that, the appellant is a manufacturer of submersible pumps
bearing a reputed brand name. By having a dedicated marketing establishment
in M/s Sabar Enterprises, the appellant has avoided "marketing and selling
organization expenses” from their books which would otherwise have formed a part
of their assessable value. The profits that come from marketing the products did
not suffer excise duty because M /s Sabar Enterprises is a trading firm. Since the
activities of manufacture and marketing are being lookéd after by the firms g
consisting members of an extended family, With three key persons controlling the '
affairs of both manufacturing and marketing firms, there is a merger of interests
and the profits from manufacturing and marketing activities being accounted in the

books of the two firms, there is a lesser outgo of direct taxes, which is advantageous to
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both the firms as well as to the partners concerned.
TheappellantcitedtheBoardCircularF.No.354 18112000TRUdated30.06.2000, to
claim that in terms of the substituted Section 4, though interconnected
undertakings have been defined as related persons, that the appellant and M/s.
Sabar Enterprises qualify to be called as "inter-connected undertakings®’, as
defined in clause (b) of sub section (3) of Section 4 of the Act. The said clause has
been invoked in both Show Cause Notices. There is mutual benefit gained from this
arrangement by both assessee and the buyer, as discussed in above paragraphs.

8. I find that the excisable goods cleared for home consumption has
been sold by the assessee to M/s Sabar Enterprises, an inter-connected
undertaking and -both these Undertakings are so connected that they also have
interest, 'directlyvor indirectly, in the business of each other. In view of the above, by
applying the provisions of rule 10 of the Valuation Rulesv to the present situation,
the value is to be determined in the manner prescribed in rule 9 of the Valuation
Rules. I find hat, The said rule 9 prescribes that where whole or part of the
excisable goods are sold by the assessee to or through a person who is related in
the manner specified in any of the sub-clauses (i), (i) or (iv) of clause (b) of sub-
section (3) of section 4 of the Act, the value of such goods shall be the normal
transaction value at which these are sold by the related person at the time of
removal, to buyers (not being related person); or where such goods are not sold to

such buyers, to buyers (being related person), who sells such.goods in retail.

0. I find that, they have disputed the method of computation of the demand
by stating that the VAT/CST and other discounts had not been deducted while
arriving at the assessable value. the demand has been raised on the very surmise
that the value in the present case ought to be the sales value of M/s Sabar
Enterprise in terms of the provisions of Rule 9 of the Valuation Rules. The SCN

malkes it very clear that the value shown by the appellant is not in consideration

and the demand has been worked out on the basis of the sale value of M/s Sabar.

Enterprise to the customers. I find that the following case laws cited by them are
found not relevant to this case as the facts involved being different, the citation are
not applicable.1. Union of India Vs Atic Industries Ltd, reported at 1984 (17) ELT 323.
9. Union of India Vs Cibatul Ltd, reported at 1985 (22) ELT 302 (SC) 3. Collector Vs

Ti- Millers Ltd, at 1988 (35) ELT 8 (SC) 4. Union of India vs Bombay Tyre International -

Ltd, at 1983 (14) ELT 1896 5.Union of India Vs Cibatul Ltd, reported at 1985 (22) ELT
302 (SC) 6.Collector Vs Ti Millers Ltd, at 1988 (35) ELT 8 (SC) 7. British Health
Products India Ltd Vs CCE, Jaipur at 1999 (34) RLT 244.

10. On the issue of limitétion, the appellants have contended. that since M/s
Sabar Enterprises is not their related concern, ‘there is no non-disclosure of the selling
price of the said buyer; that since payment of duty on 110% of the cost of production
was disclosed in their periodical returns,. It was further argued that since the auditors
had a free access to all the records of the assessee during the audit, it cannot be said that

there was suppression of facts. I find that this is clear case of suppression and willful
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Sk

mis-statement of facts. By virtue of havmg common‘ partners_in both firms, the
assessee knew very well that they are mterconnected undertakmgs and transaction
“value cannot apply for assessment. Thus, the practice of paying duty on 110%
of the cost of production is the first indication of their mens rea. In fact, it is an

admission of fact that the goods are cleared to their own concern.

11, I find that, in the prevailing scheme of self assessment, an assessee is
- responsible for the correctness of assessment and various declarations made in
periodical returns. This is not a situation where, under a bonafide impression
some information was not disclosed or incorrect information disclosed. In view of
the above, I find that the charge of suppression and willful mis-statement stands
proved. The appellant has cited few citations; I find that, said case laws are nof

relevant to this case.

12. I find that, the appellant has made contention for considering the differential
value amount of Rs 65156739/-, as the pum—duty price and they have sought an

' @tement of duty amount from the price. It has been pleaded' to re-quantify the duty
payable in light of the above submission. The following citations have been quoted in
support of the submission: SriChakraTyres Vs CCE, Madras at 1999 (108) ELT 361.1
find that the Hon. Supreme Court, in the case of M/s Amrit Agro Industries Vs CCE,
Gaziabad, reported at 2007 (210) ELT 0183 (S.C.), has differentiated the juagment
in the case of Srichakra Tyres Limited cited above and held that unless it is shown
by the manufacturer that the price of the goods includes excise duty payable by
him, no question of exclusion of duty element from the price would arise. In the
present case, since the appellant had already cleared the goods on payment of duty
on the 110% cost price of the goods, there cannot be any question of the buyer
factoring in any additional amount towards the duty on the Sales made by him. The
citation does not help the case of the appellant. "

@. I find that, the appellants have contested the penalty as illegal, the personal
penalty on Shri Imran S Mansuri, partner in the appellant firm, is also
contested as not sustainable. The case laws were cited in this regard. On perusal of
said case laws, it has been held that when the firm is penalized, a separate penalty

on the partner is not imposable.

14. I find that,M/s Sabar Enterprises and Shri Igbalbhai I. Mansuri, Partner,
have contested the penalty on them by stating that there is no duty evasion by
the appellant firm and so, there cannot be the question of supporting any duty
evasion. However, in view of the discussions in foregoing paras, it has been
concluded that the fact of the firms being interconnected and hence the
requirement of adopting the value of M/s Sabar Enterprises was in the

knowledge of the partners concerned. Therefore, the act of M /s Sabar Enterprises
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and its partner Shri Igbalbhai I. Mansuri, in assisting the appellant to clear the
excisable goods on lesser payment of duty was a deliberate act. I find that penalty
under Section 11 AC on M/s Sabar Enterprises has been imposed. However, the
aforesaid penalty can be imposed only on a manufacturer. I therefore, hold that the

M/s Sabar Enterprises is not liable to penalty.

15. Regarding penalty imposed on Shri Igbalbhai I. Mansuri, partner in M/s
Sabar Enterprises, I find that he has been concerned in transporting, removing,
depositing, keeping, concealing, selling or purchasing or in any other manner dealing
with excisable goods which he knew or had reason to believe are liable to confiscation
under Rule 25 of the Central Excise Rules, 2002, and therefore, he is liable to
penalty. Therefore, I hold that impugned order is found just and legal.

16. In view of foregoing discussion and findings, I uphold the impugned order and

reject both the appeals filed by the appellants. The appeals stands disposed of as above.

Uy omerhe

(Uma Shanker)
Commissioner (Appeal-II)
Central Excise, Ahmedabad.

Attested ﬁ@
&Y& ;;o*ng’&

(K.K.Parmar)
Superintendent (Appeal-Ii)
Central Excise, Ahmedabad
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